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P. Andrew Turley 
Office of the General Counsel 
Federal Election Commission 
999 E Street, NW. 
Washington, D.C- 20463 

August 11,1997 

Re: MXJR 4643 - Democratic Party of New Mexico 
. 1 

Dear Mir. Twley: .I , .  * - . ' I  . 

This is in response to the complaint filed against the Democratic Party of New 
Mexico ("Respondent" or %e Party") by the R-epub~can Party of New Mexico 
('CConrplhQ') alleging violations of the federal campaign laws. The coxl0ph.int is 
without merit and should be dismissed. 

Complainant alleges that Respmdcnt violated the federal campaign laws by 
spending ncmfkderal a d s  in connection with a federal eleGtion. The discmsion 
below will demonstrate that the Party lawklly undertook party building activities h 
full compliance with Commission regulations governing the use of federal and 
ndederal funds. 

The Facts 

The State of New MCX~GO 
Congressional seat vacated when 

a special election on my 4, 1997 to fill the 
Congressman Bill Richardson resigned to 

The Democratic Party of New Mexico 

under SeGtion 44 1 a(d). 

become Ambassador to the 
fielded a candidafe in that 
contributions and 

effort. This included such traditio&  pa^@ activities as enhaicing th Pady's voter 
file wih idarmation on Democratic voters, conducting rn absentee ballot/ 'early 

that candidate with direct 

and get-out-the-vote 
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vote’ program, communicating with traditiorllal Dernomtic Party constituemies (SUA 
as Hispani& iafld NativelAmerice) about, the P,arty’s pa&km on issues, and 
d u ~ t i n g  a GOTV effok Alll of these activities were undertiken as ge~er ic  activity, 
without any reference to the Democratic Party’s cmdidate for election. 

’ 

I 

The immediate catalyst fm these a~tivities m y  have been the May 4 specid 
election, and yet, the purpose of the dvi t ies , - -  and the bendits derived them - 
reached fiw beyond the s p e d  election. The Party was able, kmgh its ,&orb at 
issue here, to dramatidy expand its ability to idmtifi and get out Demomtic v&rs 
in elections in the firtnre. This was accomplished through an increase in the veta file 
used for Party activities, clear identification of solid and le- Demomtic voters, 
establishrmt of systems for c0ntadn.g voters, education of the public on positbm of 
the Party, development of lists of wlfutlfeers for hhue Party efforts, trahing of Party 
Stag and whmteer on methods and techniques to get out the vote, development of 
materials fix reaching voters (mi@ and brochures that are univemal in nature). See 
ex., Affidavit of C. Sloan Cuminghm.1 

The Commissiort’o own regulations recognize that the gendc party building 
activilies undertaken by Reapandent are a legitimate and l a d  frmaction of party 
committees. The regulations define the categary o f  activity as “gmeic voter drives” 
to include: 

voter registratiaa., voter identifkation, gnd get+mt=the=vote 
drives, or any other acthities that urge the public to register, vote 
or suppart candidates of a particular party or associated with a 
particular issue, without mentioning a specific candidatre. 

11 C E R  5 106.5(a)(2)(iv) (emphasis added). See also, 11 C.F.R. §‘10’6.i1[c)(2). The . 
activities undertaken by the Party fbll within this category of apmding. None of the 
materials dhibuted referred to my candidate by name. Rather. the materials 
addressed the reader or listener in generic party tenmi, such as “Vote Democratic: 

1 A h m d  copy afthe affidavit is submitted with the respmc today. The original wi11 be 
provided wbm it is received. 
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‘%upport the Democratic Party, (?t is h a y s  i m p m t  to vote, and vote Demo~hc.” 
At no time was % specific candidate” named or ”mentioned” in these materials. 

Party committees undertaking activities that benefit both federal and nonfederal 
elections may allocate their expenses between their federal and nonfederd account 
11 C.F.R 84 106.1(d), 106.4(a)(2)(iv). The Commission regulations provide a 
specific fomula for state paaty commiffees which choose to allocate these generic 
expenditures. 11 C.F.R 5 106.5(d). The regullations do not bar the application of the 
allocation regulations to a special elect i042 and there is no requimnent to apply the 
regulations my difkently in this or any other special election. In fact, such an 
apphcation d d  make it impassible for party committees to perform their legitimate 
fixnctions in the election process. 

, . . - .  

A par@% resp6llsibilitia to its members and to the voters are no diEerent in a 
special eleotion than in a regu1;lf gqeral election It must contact and educate tbe 
same number o f  voters about the same election processes md prodedws h both 
circumstances. It nust ensure that the interests of the party are promotkdmd 
protected regardless of whether there is one candidate 01 20 candidates on the ballot. - . 
As noted above, a party’s activities in one eIection btdd successively with each 
election cycle and benefit future party building activities. 

* .I 

”he Commission’s own regulatiolls acknowledge this effect. The Ikplanatim 
and Justification to the allocation regulations addresses the situation when thme are no 
federal elections in a particular election year In this case, the allocation ffmmla for 
gamic voter drives i s  based on the ballot in the next generd election. “Such 
allocation is XL~G+SSZUY to accomt fw the portion of a c&ttee’s off-year- 
administrative functions @ generic activities that impact on fhtuxt federal elections.” 
55 Fed. ReB. 26064 (June 26,1990) (emphasis added). The Complaint cannot be 
reconciled with &e Cosn,mission regdations, because it would compel the one 
outcdme -- all-federal financing I- that the Commission rejected in the formulation of 
its allocation rules. As noted previously, the Cammission based tbis position on &e 
impact of activities in that year on f h r e  years when federal elections would be held, 
The Complainant’s position is completely inconsistent with that mtionale: it would 
have the Gammissim find fhat a party’s preparations far a special federal election 

* See Explanation a d  Judficatioq 55 Fed. Reg. 26064 (June 26,1990) _. . . 

[om 1 dcrsm~gni lo .a tu]  - ’ .  
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would have no effect on nodedad c1ccti6ltls in the fitwe. This  makes 116 sense. If 
the general proposition adopted by the Commission is true == that any paay-bu- 
activity in any year afkcts both the immediate election and the psrty's-pmspet%~ in 
fum elecltions -- then i t  must be true all around, requiring some allocation to account 
fior the impact on h e  federal and nonfederal elections. 

In this regard, it is sigraificant M t  of all the choices fhced by the Commission 
in its regulations, the one urged by the Complaint was flatly rejected. Nowhere does 
the Commission provide for no dc~cation. In all cases, the Cornmission, =co@zhg 
the broad federal and ndederal impact of party-building activities, makes room for 
some allocation. The come chosen by the Commission, which clearly considered 
and rejected the altematk, was to determine an approlprnate docation for the variow 
circumstances the party might face. 

h a m e r  inconsistent with the Commission's regulations, Complainant's 
wgument that the Paj. must spend only federal money in connection with a s p e d  
election would require the conclmion that the b d s  spent are exclusively for the 
purpose of influencing a single federal election. As such, d the expmditntes would 
have ~KI be treated as contributions to or coordinated party expenditures on behalf of 
the federal candidate seeking election Under the FECA a d  Codss ion  regulations 
such contributions and expenditures by a party commitke are subject to strict 
limitations: confribufiblls of $5,000 per calendar year to a candidates; expenditures of 
$63,6203 on behdf of the p n d  election nominee. Under C o m p l h t ' s  
htapretation, the Party would have been able to spend only $68,620.00 on the special 
election. Any &a spending would have violated the c o n e d o n  or spqding limits 
set out in the Act. This result cannot be sustained without xmkmg it impassible tbe 
Party to perform &e very functions it is established to pefiorxn in any election 

Constitutional Issues Raised bv the' Partv 's Role in Elwtionp 
I 1 .  

. .  

* 4f ,: 
I ,  

In addition to the ConnmiSsion's o h  replations permitting this type of party 
buildin$ a&&y, there are strong Constitutional gpunds which support the Party's 
expenditutts at issue here. 

3 is assuming that the national party committee delegsrted its spending limit to the Party. 

[0403 l-W59/Dn972120.064] 8/11/97 
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Party oclmmittees undertake a wide range o f  activities to fdfiU their 
responsibilities. Clcdy ol~e type of actjvity involves ll~lambigub~s support for clearly 
identSed candidates. The oourts have recognized that thb type of activity may be 
limited aad ‘3s not the sort of political advocacy that this Court in B u c k k ~ ~  f d  was 
entitled to fidl First Amendmeat protectim.” Cuitjiorniu Medical Ass ’n v. FBC, 453 
W.S. 182,196 (1981). As noted above, the P a j .  made contributions to and 
expenditures on behalf of its candidate hi the s p e d  election that f d  into .these 
categories. Those activities were undertaken in frill compliance with the limits and 
restricticms ofthe Act. Set, 2 U.S.C. 55 441a(a) tmd 44la(d). 

But party committees also are responsible for fmulating and prmotiq the 
partfs ides, propuns and themes, and for persuading the public to wppm the patty 
as a whole, without rdmence to suppod for a particular candidate. Such efforts 
indude commmicatim to promte the party’s position on public p o ~ c y  issues. 
Wez importmt’party activities include the types of activities at issue in this 
complaint, iwluding &arts to promote the party &mq$h vper registration, pro&- 
to idenw party supporters, phoning, leaflet@ and other acti~ties abed at taming 
out -rs on election day. 

I 

These communications and activities me entitled to the same high degree of 
Constitutional protection that the Supreme Court aff“ded expenditkes in BuckZey v. 
Video, 424 W.S. 1, 19 (1976) (limits on expenditures ‘Yepresent substantial. - . 
restraints on the, quantity and diversity of yolitid speech.”) The Court provided a 
narrow construdion of the limits rn expanditures through the application ofthe 
%xpress advocacy” standard, which was intended to didguish b m e e n  tbose 
activities of a party committee that are designed to benefit a clearly identified 
candidates versus those activities that mare broadly plromote the party. 

These mtivities also implicate directly a party’s associational rights. 
, “[Fmedom to -age in association for the advancemeat of beliefs and ideas is an 

inseparable aspect of the ‘liberty assured by . - - fireedoxn of speech.” NAACP vm 
A h b m z  ex re- Pattsvsoq 357 U.S. 449,460 (1958). This protection of the: right of 
association under the F h t  Amendment has been mtm&d to ‘partisan political 
orgatlizations.” Taskgian v. ReptrbZtcm Piwty, 479 U.S. 208,214( 1986). 

Aay attempt to restrict the Party’s ability to canduct generic voter drive 
advities implicates directly these Constitutional protections. Where the utivities of 

8/11/97 
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a party clearly, as here, fU into the generic categories of party building activities, the 
use of federal and nanfederal fimds to promote the party is ' 1  lawful and protected. 

; r . '  
n ,  

. a  

Conclusion 

As the above discussion &OWS, the Party's exlpenditares at issue in the 
complaint were fa necessary, constitutionally protected paj.-buil&ng activities. 
They were condwkd h a m d a m e  with the commission's regdaticm. The 
complaint should be dismissed and the Commission should take no fbrthm action. 

I 

JudithL. Orley 
Counsel to Respondents 
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